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Title Page and Index for Vol. VII 


This number of the Journal begins the eighth volume. 
A title page and index suitable for bound volumes has been 
prepared and will be mailed to those who ask for it. 





Success of Small Claims Courts 


The origin of small claims procedure in the Massa- 
chusetts courts was told in volume four of the Journal. 
Several other states have followed the Massachusetts ex- 
ample. We have been seeking information concerning this 
procedure and are now pleased to be able to publish the draft 
report of the Committee on Small Claims and Conciliation 
of the Conference of Bar Associations in this number. The 
chairman of the committee, Mr. Reginald Heber Smith, of 
the Boston Bar, is the leading authority on the subject of 
small claims procedure and is widely known as author of 
the Carnegie Foundation Report on Justice and the Poor. 
We have sufficient experience in this field to justify the 
spread of this greatly needed reform. As Chairman Smith 
says in the report, the existence of courts which render jus- 
tice expeditiously and at slight expense is worth more to the 
cause of Americanization than any amount of talk. 





How Much Blame Rests on Lawyers? 


The American Bar has come in for a considerable share 
of the blame for inefficient justice. The lawyer devotes his 
life to counselling clients and endeavoring to secure individ- 
ual and public rights. Naturally the lawyer is blamed when 
dissatisfaction is acute. There is something to be said on 
both sides of this controversy. A witty Virginian has said: 
‘‘The first duty of the lawyer is to make tongue and buckle 
meet.’’ Just making a living has been so hard for the great 
majority of lawyers at all times as to overshadow the sense 
of .publie obligations. 


A considerable part of the philosophy of legal reform 
applies to the problems of the Bar. There is ample evidence 
that the American people, led by unselfish and far-seeing 
lawyers, have already turned the corner. Things are on the 
way to get better. The American Bar Association, after 
thirty years of agitation, finally adopted a standard of prep- 
aration for the Bar which covers the two great factors—char- 
acter and learning. This standard was accepted and endorsed 
by the almost unanimous votes of a great assembly of dele- 
gates representing the local and state Bars of most of the 
states at the end of a three days’ conference held in Wash- 
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ington in 1922. The results are already manifest. In Illinois, 
for instance, the new rules for admission, adopted only a few 
months ago, require practically all that the national Bar 
standard sets up. Other states are advancing. We are actu- 
ally on the road to the acquisition of a Bar second to none 
in the world in legal and general education and in character 
attainments. 


It will be said that character is not so easily gauged. 
Very true. The environmental factors must not be omitted. 
The Bar can be elevated in tone and held to its highest ideals 
of public service only by developing a mastering sense of 
esprit de corps. This is brought about by enabling the law- 
yers to establish a system of self-government and self-dis- 
cipline. 

The ideal of Bar organization is today well-established. 
For many decades the American Bar existed as merely an 
undifferentiated body of individuals. It was every lawyer’s 
duty to keep his own skirts clean. It was no lawyer’s duty, 
or advantage, to attempt to discipline his erring brother. 


But since the courts proved unable to maintain the ethics 
of the Bar through compulsion, the Bar organized itself to 
accomplish this. For two generations Bar associations have 
been gaining in numbers and in responsibility. They have 
sought to aid the courts in Bar discipline through ‘‘ grievance 
committees’’ to whom any person might apply. Something 


‘has been done under this system, but it has not entirely 


availed. 


At the present time the Bar associations of the states are 
moving toward a more inclusive organization and a more cen- 
tralized guardianship of standards. In the year 1923 the 
Bars of two states achieved the needed legislation, putting 
lawyers on a par at least with plumbers and horseshoers and 
others in co-operating toward the literal enforcement of 
ethical conduct. 





I hope to see the day when in every case, whatever its 
character, every possible relief can be given upon oral evi- 
dence or upon affidavits, as is most convenient; when it will 
not be possible for an honest litigant to be defeated by lack 
of means, by a mere technicality, any slip, any mistaken step 
in his litigation; when law will cease to be a mere game, 
which may be won or lost, by a particular move. 

—Lorp Bowen. 


Judicial Council in Massachusetts 





Recent Enactment Provides Body Composed of Judges and Lawyers 
to Observe Workings of Courts and Procedural Rules 
and Report Annually 





On April 12, 1924, the Massachusetts 
legislature adopted a bill which. creates 
a judicial council with personnel and 
powers as set forth below. This act 
will be in effect ninety days from the 
time of its adoption. 

This action is the direct outcome of 
the recommendations of the Massa- 
chusetts Judicature Commission, 1919- 
1921, which submitted, among a num- 
ber of drafts, one providing for such 
a permanent body. At various times 
the courts and procedure of Massa- 
chusetts had been surveyed by legis- 
lative commissions. This one found the 
work of such a nature as to call for 
continuity. The judicial council which 
it coneeived is in its scope similar 
to the Judicature Commission itself. 
The bill came very near passage when 
first introduced. It has been consis- 
tently supported by the Massachusetts 
Bar Association. 

The act is very similar to the one 
adopted in 1923 in Ohio, which has 
been taken up with the greatest en- 
thusiasm by both bench and bar. There 
will be an interesting report to make on 
its initial steps and policies before long. 

Oregon also adopted a similar meas- 
ure in 1923. Organization under it has 
been slow, but there appears to be as- 
surance that it will be substantial. In 
most states such a council will need 
from two to three years to get into 
swing. In Massachusetts, owing to the 
pioneer work done by the Judicature 
Commission, it may be possible for the 
new Council to get started in less time. 

The text of the act is as follows: 

An ACT PROVIDING FOR THE ESTABLISH- 

MENT OF A JUDICIAL COUNCIL TO MAKE 

A CONTINUOUS STUDY OF THE ORGAN- 

IZATION, PROCEDURE AND PRACTICE OF 

THE COURTS. 


Be # enacted, ete. : 


Chapter two hundred and twenty-one 
of the General Laws is hereby amended 
by inserting after section thirty-four, 
under the heading ‘‘ Judicial Council,’’ 
the following three new sections :—Sec- 
tion 34A. There shall be a judicial 
council for the continuous study of the 
organization, rules and methods of pro- 
edure and practice of the judicial sys- 
tem of the commonwealth, the work ac- 
complished, and the results produced by 
that system and its various parts. Said 
council shall be composed of the chief 
justice of the supreme judicial court or 
some other justice or former justice of 
that court appointed from time to time 
by him; the chief justice of the superior 
court or some other justice or former 
justice of that court appointed from 
time to time by him; the judge of the 
land court or some other judge or 
former judge of that court appointed 
from time to time by him; one judge of 
a probate court in the commonwealth 
and one justice of a district court in 
the commonwealth and not more than 
four members of the bar all to be ap- 
pointed by the governor, with the advice 
and consent of the executive council. 
The appointments by fhe governor shall 
be for such periods, not exceeding four 
years, as he shall determine. 


Section 34B. The judicial council 
shall report annually on or before De- 
cember first to the governor upon the 
work of the various branches of the 
judicial system. Said council may also 
from time to time submit for the con- 
sideration of the justices of the various 
courts such suggestions in regard to 
rules of practice and procedure as it 
may deem advisable. 
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Section 34C. No member of said coun- 
cil shall receive any compensation for 
his services, but said council and the 
several members thereof shall be allowed 
from the state treasury out of any ap- 
propriation made for the purpose such 
expenses for clerical and other services, 
travel and incidentals as the governor 
and council shall approve. 


How About the Jury? 


Criticism of our courts has become so 
common that anyone with a pen or a 
typewriter feels called upon to add his 
mite to the subject. For some reason, 
perhaps for fear of being unpopular, 
very few have said anything regarding 
juries. 

After twenty-five years of observation 
and actual experience I firmly believe 
that the work of juries is the cause of 
more of the criticism of our courts than 
the work of the judges or the lawyers, 
yet I have seen but little attempt made 
towards improvement. 

The theory of trial by jury is, I be- 
lieve, correct, but we fail in practice for 
the very simple reason we do not obtain 
the services of men of experience and 
judgment to sit as jurors. I was a trial 
judge for ten years in a state court, 
mostly in rural communities, and dur- 
ing that time there was only one jury 
that fulfilled the duties of jurors to the 
satisfaction of counsel, the judge and 
the people. No criticism was ever heard 
of their work and the business of the 
court was transacted much more quickly 
and with less frictions than during any 
other term during my experience. 

Men who have had no business ex- 
perience or have always followed one 
particular occupation are usually not 
men who are -able to exercise that kind 
of judgment required in jury trials. 
Such men are not familiar with men 
and their method of living and cannot 
correctly judge the motives which actu- 
ate men in business affairs or in any 
circumstance outside of their own par- 
ticular line of activity. I have no fault 
to find with the integrity of jurors, but 
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they certainly lack the one great essen- 
tial to make proper deductions, and that 
is judgment, or horse sense, or whatever 
you may eall it. It is apparent in so 
many eases that jurors are guided by 
their prejudice or bias. All of us are 
human, but when we are dealing with 
the affairs of others facts are a better 
guide than our emotions. A‘man who 
lacks worldly experience is unable to 
make correct deductions from facts 
which are so often colored to suit the 
litigant. It is a common expression of 
a business man to say that if he has a 
good ease he would prefer to try it to 
the judge and if a poor one before a 
jury. 

The method of selecting names for 
the jury box used in many states is to 
have the city, village and. township 
boards send the names to the clerk. Too 
often the question of the qualifications 


_ of these men is the least considered. 


The method employed in _ federal 
courts has resulted in securing excellent 
juries. That fact indicates that we may 
also secure improvement in our state 
courts. We cannot do away with juries, 
and I would not wish it, but by a selec- 
tion of names by a jury commission we 
can improve the personnel of the jury. 
The legislature can change the method 
of selection of names and one method 
would be to have the judge of each dis- 
trict, or the senior judge where there 
are more than one, appoint a jury com- ~ 
mission that would meet at stated in- 
tervals and select names to be placed in 
the jury box. In this way I am certain 
that we would find an immediate im- 
provement. 

Usually a jury is controlled by two or 
three men and if on each jury it is pos- 
sible to secure a small percentage of 
men of good judgment and experience 
there will be far less criticism of our 
courts. In the last analysis the criticism 
is only important when it affects results 
and juries are more responsible for the 
results than the judge or counsel. 

—K. E. Leighton, Minot, N. Dak. 


Small Claims Procedure Is Succeeding 





Latest Information Concerning Informal Procedure Summed Up by 
Reginald Heber Smith, Esq., Chairman of Conference 
of Delegates Committee” 





At the conclusion of the addresses and 
the discussion of conciliation courts and 
procedure at the 1923 meeting of the 
Conference of Bar Association Dele- 
gates a committee was voted to further 
investigate in this field. No formal 
name was chosen for the committee. 
Since the essential subject matter under 
consideration is the speedy and econom- 
ical adjudication of small controversies, 
and since this is being done under the 
name of conciliation, and also through 
what is known as small claims proce- 
dure, the Committee has assumed the 
name of Committee on Small Claims and 
Conciliation Procedure. And since the 
subject of conciliation was quite thor- 
oughly diseussed at the 1923 meeting it 
seems appropriate to devote the greater 
part of this report to the small claims 
courts and procedure. The report con- 
cludes with certain specific recom- 
mendations which express the opinion 
of the Committee as to the best policy 
to be pursued in furtherance of the 
movement for speedy and inexpensive 
adjudication of small controversies. 

Small claims procedure was first pro- 
posed by the Massachusetts Judicature 
Commission and in 1920 was provided 
for by act of legislature which required 
the judges of every lower court through- 
out the state to establish, by rules, a 
special procedure and special sessions 
for the hearing of all small claims, not 
merely contract actions but tort actions 
(other than slander and libel) as well 
where the amount claimed was $35 or 
less. In 1921 California and South Da- 
kota provided by statute for small 
claims procedure on a state-wide basis, 
and were followed in 1923 by Nevada 


*This is a tentative draft of the report of 
the Committee on Small Claims and Concilia- 
tion to be submitted to the Conference of Bar 
Association Delegates at the annual meeting 
to be held in Philadelphia, July 7, 1924. 





and Idaho. In the same year the Iowa 
Conciliation law was enacted, providing 
that judges who adopt its provisions 
shall also ‘‘adopt rules for the speedy 
determination of causes involving com- 
paratively small amounts as stated in 
such rules, and the clerk shall enter 
such causes upon a separate short cause 
ealendar.’’ In Chicago since 1915 small 
causes have been tried informally in 
branches of the court known as Small 
Claims branches. 
Small Claims Procedure 

Since Massachusetts was the first 
state to pass a state-wide act of general 
application to all small legal actions, 
thereby making the small claims courts 
an integral part of its administration of 
justice, and since the Massachusetts law 
and procedure is in many respects the 
best thus far devised, the situation in 
that state affords the best practical illus- 
tration of what the idea is, how it works, 
and what it accomplishes. 

Massachusetts has both an industrial 
and an agricultural population. It has 
great cities and small, country towns. 
Its citizenship consists of the descend- 
ants of the original Anglo-Saxon stock 
and a great number of immigrants of 
diverse races. In short, here are pre- 
sented all those problems that make the 
administration of justice in our country 
peculiarly difficult. The courts of the 
state, largely because the judges are ap- 
pointed for life, are above the average. 
In the lower courts, the fees and costs 
were comparatively low and a great deal 
had been done to eliminate delays. Yet 
the poor man with a small case in many 
instances found the courts practically 
closed to him, because the fees for entry 
and service of process were more than 
he could afford and because of the ex- 
pense of employing counsel to pilot his 
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little case through the intricacies of 
pleadings, evidence, and trial procedure. 
It is probable that the problem existed 
in less acute form in Masachusetts than 
in most other states, but a specially ap- 
pointed Judicature Commission, after 
traveling throughout the state, confer- 
ring with judges, and conducting hear- 
ings, stated in its first report :* 


“The substantial point which the Com- 
mission believes to be established by all 
this evidence is that, as a practical matter 
in many cases involving small amounts, 
the delay incident to formal court pro- 
cedure, the expense involved in the service 
of process and in the present entry fee, 
and the expense of an attorney result in a 
failure of justice simply because the 
parties have not the money to pay what is 
required in the litigation of these matters. 

“This is not a healthy state of affairs in 
any community. That the failure of jus- 
tice in this way may be relatively less in 
Massachusetts than that in some other 
places is no reason why efforts should not 
be made to improve matters in Massa- 
chusetts. Is it fair that a man who has a 
small claim for $5 or $10 or thereabouts 
should be under the necessity of paying 
out as much or more than the amount of 
his claim in order to present the matter 
to the court?”’ 

“Cannot Massachusetts devise ‘some 
practicable method of handling these small 
claims promptly, simply, informally and 
without unnecessary existing expenses, in 
the interests of justice?”’ 


The Commission recommended legis- 
iation, the essential features of which 
are® 


“The justices (of the lower courts)... 
shall make uniform rules providing for a 
simple, informal, and inexpensive pro- 
cedure for the determination, according 
to the rules of substantive law, of claims 
in the nature of contract or tort other than 
slander and libel in which the plaintiff 
does not claim as debt or damages more 
than thirty-five dollars. Such procedure 
shall not be exclusive, but shall be alterna- 
tive to the formal procedure for causes 
begun by writ. Such procedure shall in- 
clude the beginning of actions without 
entry fee or writ, or requirement, except 
by special order of court, of other plead- 
ing than a statement to a clerk or an as- 
sistant clerk of the court, who shall re- 
duce the same to concise written form in 
a docket kept for the purpose. Such pro- 
cedure shall:include notice by mail in- 
stead of the mode.of legal service hereto- 
fore required, and shall further include 





1Report of the Judicature Commission, 
January, 1920 (House Document No. 597) 
pages 10 and 11. 


*Ibid page 18. The italics are ours. 
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provisions for early hearing of actions 
thus begun. Such procedure may include 
the modification of any or all existing 
rules of pleading and practice, and a stay 
of the entry of judgment or of the issue 
of execution. The rules for such pro- 
cedure may provide for the elimination of 
any or all fees and costs now fixed by law, 
and that the imposition of costs in causes 
under such procedure shall be in the dis- 
cretion of the court. In causes begun 
under such procedure the court may on 
application for cause shown issue writs 
of attachment of property or person as in 
causes begun by writ.” 

The bill went before the Joint Judi- 
ciary Committee of the legislature, most 
of whose members are lawyers, and all 
of whom, except one, voted against the 
proposal. The newspapers, however, 
were not willing to see this earnest rec- 
ommendation so lightly discarded, dis- 
cussion and agitation ensued, and the 
bill was enacted. A copy of the law is 
annexed hereto. The only important 
particular in which it differs from the 
bill is that the law requires an entry fee 
of one dollar. Thereafter the judges 
adopted rules for the procedure and a 
copy thereof is annexed hereto. 


A small claims court is doomed to 
failure unless it can speedily bring its 
cases to a final determination. It was 
at first feared that the Minneapolis 
court would be wrecked by multitudi- 
nous appeals.* The chief difficulty is 
the constitutional guaranty of right to 
trial by jury, which Massachusetts, in 
common with most states, extends to all 
suitors in actions at law. This right 
cannot be cut off and therefore the small 
claims act provides as follows: A plain- 
tiff may sue in the regular way, but if 
he elects to use the small claims proce- 
dure (and plaintiffs are substantially 
unanimous in their preference), then he 
has waived his jury claim. The defend- 
ant may at once (not after the decision) 
remove the case to the superior court 
for jury trial, but if he does not then 
he, too, has waived. There is no appeal. 
It was debated whether the law should 
make the removal by the defendant bur- 
densome by requiring extra fees or a 





*Address of Judge Salmon, IX American 
Bar Association Journal 749. 
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bond.‘ The Commission decided against 
any such attempt on the ground that if 
the small claims court did not command 
the respect of the litigants it could not, 
in any event, be successful. The prac- 
tical answer is that, during 1921, 2041 
cases were entered in the small claims 
branch of the Boston Municipal Court 
and only six defendants exercised their 
right of removal.® 

This problem of appeal—which means 
delay and expense—and the allied prob- 
lem of the right to jury trial are critical 
and must be overcome at the outset. We 
commend the Massachusetts plan, which 
is sound law and workable in practice, 
as the precedent to be followed wher- 
ever it is applicable. In Cleveland, the 
situation is analogous. The small claims 
court’s decision is final on the facts; an 
appeal on points of law goes directly to 
the Court of Appeals, the intermediate 
appeal to the Court of Common Pleas 
having been abolished. In California 
the decision is conclusive as to the plain- 
tiff, but the defendant may appeal by 
giving bond to pay the judgment (if 
affirmed) and also a special fee of $15 
for the plaintiff’s attorney. The system 
in Idaho, Minnesota, and Oregon is sub- 
stantially the same. 

Simplicity of Procedure 

The procedure in all small claims 
courts is very much the same. Using 
Massachusetts again as our illustration, 
if Adams has a grocery bill against Bab- 
bitt in Boston he goes to the clerk of 
the small claims branch. Many matters 
are there settled or dropped. In 1921, 
out of 2041 cases filed, 109 or 9 per cent, 
were settled by payments to the clerk 
aggregating $2,792.18 so that they never 
came before the court. If an immedi- 
ate settlement is not effectuated, the 
clerk has Adams sign (no oath is re- 





‘The requirement of a bond in the Min- 
neapolis act has been held unconstitu- 
tional. Transfer Co. v. Young 185 N. W. 
934. Judge Salmon’s address page 2. 

. See the Report of the Small Claims 
Courts’ Committee of the Legal Aid Or- 
ganizations printed at page 24 in the 
Record of the Proceedings of the Central 
Committee of the National Alliance of 
Legal Aid Societies on December 15, 1922. 

*Ibid. 
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quired) a simple statement of claim 
which appears in the docket as follows: 


“Claim: Defendant owes plaintiff $27.83 
for groceries and household goods sold 
him between October 16, 1920, and De- 
cember 28, 1920.” 


If the statement does not make out a 
prima facie case it may go at once be- 
fore a judge who determines whether 
the claim shall be received. The gen- 
eral principle that the statement may be 
informal and need not be the equivalent 
of a common law declaration is upheld 
in Shea v. Robinson, 298 Ill. 181 (1921). 


* The entry fee is $1.00. Some entry 
fee is desirable. In San Francisco, 
where the proceedings are absolutely 
free, collection and installment houses 
dun their debtors ad lib without any 
expense by having their bills mailed out 
via the small claims clerk with postage 
stamps paid for by the county treasury. 

The case is set down for hearing 
within a week or ten days and the clerk 
gives the plaintiff a card stating the ex- 
act time and place. 


Notice then goes to the defendant, 
not in the usual form of a writ couched 
in archaic technical language, but in the 
following direct style: 


“To John T. Babbitt. 


“Amos X. Adams asks judgment of this 
court against you for $27.83 for groceries 
and household goods sold you between Oc- 
tober 16, 1920, and Dec. 28, 1920. 

“The court will give a hearing upon 
this claim at (here the court house and 
room is inserted) at 9 o’clock in the fore- 
noon on Thursday, February 3, 1921. 

“If you deny the claim, the whole or 
part, you must, not later than Tuesday, 
February 1, 1921, state to the clerk, per- 
sonally or by attorney, orally or in writ- 
ing, your full and specific defense to such 
claim, and you must also appear at the 
hearing. Unless you do both, judgment 
may ibe entered against you by default. 
If your defense is supported by witnesses, 
account books, receipts or other docu- 
ments, you should produce them at the 
hearing. Summonses for witnesses, if re- 
quested, will be issued by the clerk, with- 
out fee. 

“If you admit the claim, but desire time 
to pay, you must, not later than Tuesday, 
February 1, 1921, personally or by at- 
torney, state to the clerk, orally or in 
writing, that you desire time to pay, and 
you must also appear at the hearing and 
show your reasons for desiring time to 
pay.” 
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This notice is sent by registered mail, 
return receipt requested. At first blush, 
a lawyer may think this dangerous, but 
in reality it is not so. A United States 
postman is as reliable a messenger as a 
sheriff, constable, or process server. 
The return receipt is almost conclusive 
evidence that the defendant has been 
served; it is better evidence than the 
constable’s return that he left the notice 
‘fat the last and usual abode’’ of the 
defendant. If the postman (who knows 
most of the persons in his district) can- 
not make delivery, then the court may 
order other process. In the Boston dis- 
trict in 1921 only eight. notices were re- 
turned because acceptance was refused 
and only 124 were returned because the 
defendant could not be located? In 
faet, service by mail works so well that 
the Cleveland court, which has used it 
longest, has discarded registered mail 
and used the ordinary two-cent mail not 
merely in small cases, but as the-regular 
method of service in all municipal court 
cases. 


Attachments are rarely issued, but 
they may be availed of if the court so 
orders. This seems better than the Cali- 
fornia rule that ‘‘no attachment or gar- 
nishment shall issue from the small 
claims court.”’ 


It will be noted that the Massachu- 
setts procedure requires the defendant 
to file an answer (or tell his defense to 
the clerk who will file it for him) or be 
defaulted. The arguments pro and con 
on this point are evenly balaneed. By 
not requiring any answer, you save the 
defendant one trip to court and you 
eliminate one procedural step. On the 
other hand, unless an answer is required 
the plaintiff is obliged to attend court 
often for the sole purpose of being en- 
titled to a default judgment. Further- 
more, the answer gives the plaintiff op- 
portunity to prepare for a defense he 
had not expected.* For these reasons 
Massachusetts requires an answer; for 

"Ibid. 

*The rules provide that if either party 
does not make a fair disclosure of claim 


or defense the court may impose costs. 
See Rule 9, 
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the contrary reasons the other small 
claims courts do not. The wiser course 
cannot be determined by theorizing; it 
will be decided by experience. 


On the assigned date (unless there be 
a default) both parties appear in per- 
son, and the judge conducts the hearing 
by direct conversation with the parties 
and their witnesses when there are any. 
The judge keeps the evidence. within the 
bounds of relevaney, but he does not 
faint if hearsay creeps into the testi- 
mony of a man trying to tell his story 
in his own words. Much litigation 
grows out of misunderstanding; when 
that appears the judge may be able to 
remove it and here he is using the 
method of conciliation. More litigation 
grows out of the defendant’s inability to 
pay and when he finds that he can pay 
in installments his denial often becomes 
a candid admission. In any event, the 
court makes a decision which is entered 
as a judgment. If the defendant needs 
time, issuance of execution may be 
stayed. 


The procedure is obviously informal 
and untechnical. As expressed in Rule 
7, ‘‘Witnesses shall be sworn; but the 
court shall conduct the hearing in such 
manner and form, and with such meth- 
ods of proof, as it deems best suited to 
discover the facts and to determine the 
justice of the case.’’ 


The justice of the case is determined, 
it must again be emphasized, not as the 
arbitrary ruling of an untrammeled 
despot and not as the merciful dispensa- 
tion of a Haroun-el-Raschid, but accord- 
ing to law. The small claims courts ad- 
minister justice according to the prin- 
ciples of substantive law.® 

No New Courts Created 

We have now gone far enough to ven- 
ture some appratsal of these courts. 
They are obviously not revolutionary or 
subversive of cardinal principles. They 
are new courts but still courts of law. 
And though new they do not add to our 
problem of multiplicity of courts be- 


*Justice and the Poor (published in 
1919 as Bulletin XIII of the Carnegie 
Foundation) p. 51. 
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cause they are organized as branches or 
sessions of existing courts. They repre- 
sent not new institutions but new equip- 
ment for existing institutions. We may 
go further and say that in many respects 
the small claims courts are the finest in 
the country. Many of the reforms, so 
long advocated by bar associations, but 
which have not been generally accepted 
by law-making bodies, may be found in 
successful operation in these courts. 
Power to control procedure through 
rules is an example. More important, 
in the small claims courts the judges 
have won back their proper and rightful 
power and influence which has been so 
badly curtailed in our state tribunals. 
The small claims court judge is not an 
umpire, he is an impartial investigator 
into the truth. He is not a passive 
agent waiting for objections, he is in 
affirmative control of the whole proceed- 
ing. It has long been recognized as an 
anomaly that judges, sitting without 
juries, should be thrust into the straight- 
jacket of the rules of evidence which 
exist solely for the protection and guid- 
ance of lay juries. In the small claims 
court the judge is not shackled, he is not 
obliged to sit by in impotence while, as 
Thayer has said,’® ‘‘the rules of evi- 
dence are sharply and technically used 
to worry an inexperienced or ill-pre- 
pared adversary: in order to support a 
worthless ease.’’ He is equipped and 
empowered not only to prevent injustice 
but to do justice. 


The small claims courts are sound. 
They demonstrate what our judges can 
do, and will do, if they are given the 
needed power and responsibility. Our 
administration of justice is under at- 
tack. Let the bar be under no misappre- 
hension on this point. The attack of to- 
day is not merely the perennial attack 
that springs from inevitable dissatisfac- 
tion; it resembles the successful attack 
made when equity was superimposed on 
the inadequate law courts because again 
today the challenge proposes an alterna- 
tive method of securing justice. That 





“Thayer: Preliminary Treatise on Evi- 
dence pp. 180, 528. 


is the method of administrative justice, 
which is growing rapidly and is enor- 
mously popular, as worked out by ad- 
ministrative tribunals (of which indus- 
trial accident commissions are the chief 
exponent) and by administrative offi- 
cials (of which labor commissioners are 
the best illustration). To this challenge 
the best answer of the courts is that if 
the legislatures would give them the 
same freedom and the same power to 
control the matters within their juris- 
diction they would do as well, or better. 
And the best proof that this answer is 
sound is afforded by the small claims 
courts. 


It is true that the small claims courts 
disregard the established rules of plead- 
ing, procedure, and evidence, but they 
are by law authorized to disregard them. 
We do not feel that a departure from a 
religious observance of these rules is a 
menace. As Hon. Charles E. Hughes 
has expressed it: 


“The judicial quality does not reside in 
form or ceremony, still less in circumlocu- 
tion and an avoidance of the pith of the 
matter. The judicial quality of procedure 
is found in the impartial hearing and the 
reasoned determination upon ascertained 
facts, and it may be speedy, summary, 
and, as our clients would say, business- 
like, without losing its character.”’ 


**If we must choose between too much 
procedure and too little,’’ Mr. Root has 
remarked, ‘‘we had better have too 
little,’’ and with this sentiment we are 
in sympathy. 

It is true that if a judge is freed from 
rigid formulas in order that he may 
have some discretion, some power to 
control the course of justice, then, by 
the same token, it is possible for a weak 
or corrupt judge to do more harm. Any 
plan for improving our courts must 
assume honest and competent judges, no 
plan can succeed without them, and if 
the assumption be not made we are left 
to counsels of despair. The assumption, 
in our opinion, is warranted by the 
facts. The overwhelming majority of 
our judges are upright, honest, hard- 
working, faithful publie servants. Lest 
any one infer that because a small 
claims court deals with small matters it 
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ean be entrusted to a petty judge, let us 
reiterate what judges of small claims 
courts have themselves emphasized, that 
precisely because the small claims court 
vests power and discretion in a judge it 
must be presided over by a man compe- 
tent to exercise such control.” 


Are Lawyers Needed? 


Small claims courts do not encourage 
and sometimes forbid the presence of 
lawyers at hearings. Without stressing 
too much the fact that the better mem- 
bers of our profession have no ardent 
desire to try $25 cases in a small claims 
court and that it is the less desirable 
fraction of the bar that the small claims 
courts want to keep out, we may con- 
sider this difficulty impersonally in the 
light of general propositions. It is de- 
sirable that lawyers should not com- 
monly appear because it is desirable that 
the expense of their appearance should 
be avoided. It is more than the traffic 
can bear. In the great run of cases the 
lawyer is unnecessary. Take a simple 
grocery bill for $25, strip the proceed- 
ings of all the usual technicalities of 
pleading and evidence and there is ab- 
solutely nothing for the lawyer to do. 
The lawyer has a vital function to per- 
form in the administration of justice re- 
garded as a whole, but, with rare ex- 
ceptions, he has no function to perform 
in the small claims court. 


These propositions we believe to be 
sound. In their desire to attain these 
ends the statutes creating small claims 
courts have not been as gracious as they 
might have been; sometimes they are a 
little pointed. The California act pro- 
vides: ‘‘No attorney-at-law shall take 
any part in the filing or prosecution or 
defense of such litigation in the small 
claims courts.’’ It must be noted that 
this prohibition was made by a state 
legislature. Where judges have been 
given power to regulate the small claims 
procedure through rules, as in Chicago 





“See/address of Chief Justice Dempsey, 
IX American Bar Association Journal 749; 
Chief Justice Olson in Bulletin XV of 
American Judicature Society page 26; Jus- 
tice and the Poor, page 47-48. 
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and Massachusetts, no prohibitions will 
be found.” 


To prohibit the attorney by absolute 
fiat we consider a mistake. While reit- 
erating the proposition that in most 
small claims court cases the attorney has 
no function to perform, we believe there 
are likely to be some cases where a party 
is ignorant, or frightened, or unfamiliar 
with our language so that an attorney 
(the attorney of a legal aid society, for 
example) might assist the court and 
facilitate the hearing. After practical 
experience the Committee on Law and 
Procedure of the Association of District 
Court Judges in Massachusetts made the 
following recommendation : 

“The objects of the Small Claims Act in 
cases involving up to $35.00 are to avoid 
the delays incident to formal court pro- 
cedure, the expenses of service, the ex- 
pense of an attorney and to aid the poor 
creditor. To accomplish this, your com- 
mittee suggests that the justice investi- 
gate the case in as informal a manner as 
possible; he, rather than counsel or par- 
ties, is in active charge of the case; do 
not allow cross examination, nor postpone 
hearings on account of engagement of 
counsel; after the court has ascertained 
the facts, if a party or counsel desires to 
make any suggestion as to fact or law 
that can be of assistance, of course you 
will hear them, but in as pleasant and 


tactful a manner as possible avoid the ap- 
pearances of the trial of a lawsult.”’ 


This seems to us a common sense 
solution. Prohibitions against counsel 
should be unnecessary. Opening the 
door for the appearance of attorneys in 
justifiable instances may result in the 
unjustifiable appearance of a few attor- 
neys for a while, but courtesy by the 
court will receive courtesy from the bar 
and, in our opinion, if there is a diffi- 
culty it will shortly disappear. 

Genuine “Americanization” 

The advantages of the small claims 
courts are clear. First and foremost 
they do justice in a class of cases where 
justice could not be done by the ma- 
chinery formerly in existence. Because 
they secure justice to the humble citizen 
with his small case they demonstrate the 
integrity of our institutions and they 





2See Bulletin XV of the American Judi- 
cature Society pages 24-25; Justice and 
the Poor page 49. 
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afford a practical object lesson in real, 
as distinguished from talky-talk, Amer- 
icanization. They have relieved con- 
gested dockets. It is not infrequent for 
a small claims court judge to dispose of 
as many as a hundred cases a day. 


These courts are a success and should 
continue to be a success because for the 
pressing need that exists they provide a 
perfect answer. They are not a surface 
panacea, they go to the roots of the diffi- 
culty. They are swift in action (ten 
days is enough for a small claims court 
to do its work), thereby eliminating de- 
lay; they have reduced costs to a mini- 
mum by abolishing fictitious costs and 
by utilizing mail service (the court costs 
vary from zero in California to seventy- 
five cents in Oregon and a dollar and 
twelve cents in Massachusetts). They 
are so simple that the parties, aided by 
the clerk and judge, can conduct their 
own cases so that the expense of counsel 
is made unnecessary. This system in 
toto represents a complete, thorough, 
and sound plan whereby our machinery 
of justice can be adapted to a special 
need of the community. 

As the bar instinetively prefers di- 
rect evidence to hearsay, let us present 
the testimony of judges and clerks who 
have served in small claims courts. Mr. 
Justice Almy, a veteran judge in Massa- 


chusetts, said on his retirement from the 


bench: 


“We get at the truth very quickly and 
such a case is generally settled in a man- 
ner perfectly satisfactory to both sides, 
without expense, without lawyers ... , 
without heartburnings. The small claims 
court is one of the most valuable institu- 
tions we have.” 

Justice Walcott of Massachusetts in a 
letter to the chairman of your commit- 
tee says, ‘‘The three judges and two 
clerks of our Third District Court are 
unanimous in thinking that the small 
claims court has worked smoothly and 
suecessfully.’’ Judge Levine, the first 
judge to sit in the Cleveland court and 
now on the bench of the Court of Ap- 
peals, says of its work, including its 
conciliation work : 


“Thus we have discouraged a large 
amount of unnecessary litigation and have 
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provided a simple method whereby a large 
amount of necessary litigation may be dis- 
posed of in a simple manner at a nominal 
cost to the litigants.”’ 

Chief Justice Olsen of the Chicago 
Municipal Court comments along similar 
lines, saying: 

“We will not attempt to appraise the 
worth of.the small claims court to the 
people of Chicago. But we may briefly 
suggest that it affords substantial justice, 
rather than its mere shadow, to about half 
of all the litigants in the community. It 
confers a benefit upon the litigant who 
loses quite as much as on him who wins 
the judgment, for he learns his rights 
before he has been quite ruined. Only the 
deadbeat suffers. Speedy adjudication at 
low cost possesses some of the merit of 


conciliation, for it cauterizes’ social 
wounds.”’ 


Extent of Jurisdiction 


How far the jurisdiction of small 
claims courts may wisely be extended is 
a matter for experience, not theory, to 
decide. Chicago started at $50 in 1915, 
increased its limit to $100 in 1916 and 
to $200 in 1917. No other court has 
gone so far. The Oregon courts are 
limited to money claims not exceeding 
$20. Cleveland’s conciliation branch 
court is limited to $35, but in 1923 
Chief Justice Dempsey of the Municipal 
Court said: ‘‘We are seriously consid- 
ering consigning to the court all cases 
in which the amount involved is $100 
or less.’’ The Massachusetts legislature 
set the figure at $35, the State Grange 
has sought to have this inereased to $75, 
several of the clerks favor $100, but 
Chief Justice Bolster of the Boston Mu- 
nicipal Court says: ‘‘While not oppos- 
ing such a small increase as to $50, I 
believe the system has not been tried 
for a long enough time to determine 
whether for large claims it would con- 
stitute an improvement over the usual 
procedure.’’ The Minneapolis concilia- 
tion courts’ jurisdiction has been in- 
creased from $50 to $75. 


Some of these courts are limited to 
contract actions. In Cleveland by rule, 
Massachusetts by statute and California 
by judicial interpretation the courts 
also may determine tort actions (other 
than slander and libel) when the dam- 
ages claimed are within the fixed limit. 
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This seems to us entirely sound. Many. 
of the cases of the poor sound in tort, 
as conversion of or damage to personal 
property, and there is no logical reason 
why these cannot be handled just as 
simply as grocery bills or claims for 
wages. 

The popularity of the small claims 
courts is amazing. The reason is not 
hard to understand, but in a period of 
general and indiscriminate criticism it 
is noteworthy that these special courts 
are singled out as exceptions to the rule. 
It is a commonplace for ereditors to 
seale down their claims in order to get 
within the courts’ limit. The acid test 
is furnished by the fact that the per- 
centage of appeals and removals is re- 
markably low.** During its first year 
the San Francisco court had only three 
or four appeals out of a volume of about 
2,500 cases. 

If we take the newspapers as a re- 
flection of publie opinion, one finds that 
the establishment of a small claims court 
is treated as news of importance, and of 
national interest. The Cleveland court 
has been lauded in the Salt Lake City 
Evening Telegram, the Chicago court in 
the Boston Traveler. The establishment 
of the San Francisco court was given 
news space in the Christian Science 
Monitor and the Spokane court caught 
the eye of the city editor of the New 
York Times. Two quotations reflect the 
general tenor of the press statements: 


“The small claims court not only speeds 
up such necessary legal action as may 
arise in the lives of poor people, but offers 
an opportunity for the teaching of Amer- 
icanism not hitherto offered by any of the 
courts, except on special occasion.”’ 

We recommend the small claims pro- 
cedure to the bar associations of those 
states which possess courts to which it 
is adaptable. The need for machinery 
to handle the smaller cases with econ- 
omy and dispatch is clear. The small 
claims courts fill this need. They are 
no longer experiments. They have been 
tested and have proved themselves by 
far the best method that has yet been 
devised. 


®Judge Salmon’s address, IX American 
Bar Association Journal 749. 
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Progress of Conciliation 

So much information was brought out 
concerning conciliation courts and pro- 
cedure at the Conference meeting in 
1923 that it has appeared timely to de- 
vote more attention in this report to the 
kindred small claims procedure. 

The first American use of informal 
procedure as a direct means for making 
adjudication of small controversies prac- 
tical was in the Conciliation branch of 
the Municipal Court of Cleveland. Its 
great success there gave impetus to the 
demand for similar tribunals and they 
were established in Minneapolis, Phila- 
delphia, St. Paul and Stillwater. Where 
there is a city court under administra- 
tive direction with some freedom for 
rule-making the experience fully justi- 
fies the belief that a branch court pre- 
sided over by a well qualified judge will 
meet the need. In such a court there 
will naturally be co-operation between 
the judge and the clerk’s office. This 
co-operation is well illustrated in Cleve- 
land, where an attorney serves as clerk 
of the Conciliation branch court. He 
passes upon the justiciability of the 
complaints which are received and in 
many instances effects a _ settlement 
without issuing a summons. 

In a tribunal of this sort there is that 
flexibility which permits the talents of 
the judge to operate to their highest 
efficiency. It should be noted that in 
actual practice these tribunals, while 
ealled Conciliation courts, do not depend 
for their success upon the willingness of 
the parties to accept the counsel of the 
judge. As a matter of actual practice 
the judge concludes the hearing by 
rendering judgment. Presumably if the 
parties agree on the terms their agree- 
ment is expressed in the terms of the 
judgment, but if they are unable to 
agree the court is not balked. A judg- 
ment is entered. That parties acquiesce 
in such judgments in almost every in- 
stance is told in all accounts of the 
Cleveland and Minneapolis Conciliation 
tribunals. 

This flexibility also permits a judge 
who does not believe in urging a litigant 
to accept less or pay more than he 
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should, as a matter of law, to render a 
judgment consonant with the law and 
the facts just as is done under small 
claims procedure. So in one of these 
Conciliation tribunals something de- 
pends upon the ideals and temperament 
of the judge. One judge may place mu- 
tual acquiescence in a settlement above 
formal adjudication according to law. 
Under his administration the concilia- 
tion feature tends to prevail, though he 
will not withhold judgment if the par- 
ties cannot agree. Judge Salmon, late 
of the Minneapolis Conciliation court, 
reports that he found it advisable in 
some instances to reduce a plaintiff’s 
claim in the interest of a harmonious 
settlement. In that way the defendant 
was permitted to save his face. 


Another judge may look upon com- 
promise with disfavor and his judg- 
ments will be just what they would be 
if he were acting under small claims 
procedure in Massachusetts or Califor- 
nia. 

And undoubtedly some judges adopt 
both theories in turn, adapting their 
practices to the nature of the case and 
the feelings of the parties. . The history 
of these tribunals indicates a large 
measure of success in the hands of vari- 
ous judges, of various temperaments, 
over a period of a number of years. 


A Choice of Modes 


If the problem of adjusting small 
controversies were confined wholly to 
cities having courts like those in Cleve- 
land, Minneapolis, St. Paul and Phila- 
delphia we would have in these tribunals 
sufficient proof and practice to make it 
a very simple matter to prescribe a 
single remedy for all parts of the coun- 
try. But only a few cities have courts 
suited to this development. There are 
ten times as many cities in which one 
or two judges handle all the small civil 
causes. In those cities the Massachusetts 
small claims procedure is preferable. 
Since the judges of these courts in Mas- 
sachusetts were united in an association 
and held annual meetings the authority 
to make the rules was entrusted directly 
to them. Where there is no such co- 


ordination of judges throughout a state 
the plan adopted in South Dakota is 
available, that of requiring the supreme 
court to lay down the rules of practice, 
supplementing the act. 

There is another situation which is 
more difficult, for there are states in 
which there are no courts between the 
justices of the peace and the circuit 
courts, except probate courts and spe- 
cial courts in the larger towns and 
cities. In such states there are many 
counties on which the benefits of small 
claims procedure cannot be conferred 
but which must be reached through 
court reorganization or by some form of 
conciliation if any solution is to be 
found. 

The North Dakota conciliation act, 
passed in 1921, which copied in many 
respects the conciliation provisions of 
the Norwegian law, was expressly de- 
signed to bring to the people of the most 
sparsely settled districts, as well as 
those in the towns, the benefit of pro- 
cedure which would resolve a good many 
of their small controversies. The op- 
eration of the law was placed in the 
hands of the District Court judges, who 
were required to appoint conciliators 
and supervise their work. To give the 
conciliators assurance of a field of use- 
fulness it was provided that an attempt 
should be made to secure adjustment by 
conciliation before suit should be com- 
menced, except when attachment or 
some other summary remedy was sought. 
To protect litigants against the inex- 
perience of law officials—assuming that 
most conciliators would not be lawyers 
—it was provided that aequiescence in a 
settlement should be wholly optional 
with the parties. The plan is practically 
the same as that which has operated 
with great success in Norway for over a 
century. The differences are these, that 
in North Dakota the law applies only to 
claims under $200 and the conciliators 
are appointed by a judge, whereas in 
Norway there is no limit to the amount 
sought to be recovered, and the concili- 
ators are elected. 

The North Dakota experiment is not 
yielding as good results as was hoped 
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for by its proponents. The law should 
be amended to exempt claimants not re- 
siding within a reasonable distance from 
the defendants, as is done in the Iowa 
conciliation statute enacted subsequent- 
ly, and it might be desirable to further 
imitate the Iowa act in exempting claims 
arising upon written instruments. 

Aside from these needs the North Da- 
kota law obviously suffers from factors 
not easily reconciled. It is directly hos- 
tile to the interests of the hundreds of 
justices of the peace whose fees are men- 
aced and it is viewed with jealousy by 
many lawyers. There is reason to be- 
lieve that the supervision by District 
Court judges is in many instances per- 
functory. 

Iowa’s Optional Plan 

At the present time the experiment 
must be watched with sympathetic in- 
terest. And it will be several years, 
probably, before the variant measure 
adopted in 1923 in Iowa will disclose its 
worth. This act permits judges of 
courts of record to adopt its provision 
at will. Where adopted the judge may 
make appropriate rules, may appoint 
conciliators and may himself serve as 
conciliator. Special proceedings and 
claims arising upon written instruments 
are excepted, as well as all claims ex- 
ceeding $200. The extreme flexibility 
of the act is further illustrated by the 
provision that rules shall be adopted by 
judges accepting the law for the speedy 
and informal hearing of small causes 
which are not adjusted at the private 
conciliation hearings. 

The Committee is advised that the law 
will before long be adopted and given a 
trial in at least one jurisdiction. This 
will mean administration in a friendly 
environment. If it works well there 
will be adoption elsewhere as the public 
demand it and the judges are persuaded 
of its worth. 


It appears entirely safe to recom- 
mend the Iowa optional plan for states 
which have no county courts presided 
over by qualified judges. 

One other instance of an effort to 
meet this central problem deserves men- 
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tion. In the Municipal Court of New 
York City in 1917, under rules of court, 
both conciliation and arbitration, as a 
means for simplifying and economizing 
procedure, were offered as an option. 
There appears to have been no attempt 
to give these rules life. The court sits 
in many branches distributed through- 
out the city. To make a success of the 
rules the various clerks’ offices would 
have had to instruct claimants in the 
appropriate steps. Apparently this was 
never attempted and there is no record 
of any application for the court’s assist- 
ance under the rules. This failure illus- 
trates very forcibly the need for sur- 
rounding this informal procedure with 
a proper environment. In the more co- 
hesive and centralized Cleveland Mu- 
nicipal Court the experiment was a suc- 
cess from the first day. Those demand- 
ing less than $35 entered court by way 
of the conciliation rules. They were not 
given an option. But they were satis- 
fied by their treatment. 

No argument is needed to support en- 
thusiastic work on the part of every 
lawyer to find a means for adjudicating 
small claims expeditiously and econom- 
ically. At the present time there is ex- 
perience enough to warrant certain con- 
clusions, namely : 


Conclusions 


1. Small claims proceedure may be 
counted upon to give good results in a 
state which has a court of record of gen- 
eral jurisdiction in every county. 

2. Small claims procedure is equally 
applicable to the civil courts of munici- 
pal corporations having salaried judges 
learned in the law. 

3. Ina state in which the judges of 
such courts are co-ordinated in an or- 
ganization, even though a loose one, they 
can themselves exercise the rule-making 
power to establish procedure supple- 
mentary to the statute. Where there is 
no such co-ordination the supreme court 
of the state, or the judicial council, may 
be required to make and amend the 
rules of procedure. 

4. Where these plans are inapplica- 
ble owing to the absence of the needed 
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courts the Iowa plan of conciliation and 
small claims procedure gives promise of 
usefulness. 


5. In cities having a trial bench re- 
sembling that of Cleveland and Minne- 
apolis a special tribunal may be desig- 
nated by rule of court or by statute-for 
informal procedure in the adjudication 
of small controversies. It may be called 
a small claims court or a conciliation 
court. Its procedural rules should be 
as brief as possible, leaving as great 
freedom as may be to the presiding 
judge. Resort to this branch should not 
be optional with the claimant. 


6. Concerning the limit of jurisdic- 
tion in this field it is not possible to be 
dogmatic. It is obvious, and experience 
supports the expectation, that a higher 
percentage of success and satisfaction 
is to be attained in the smaller claims. 
A considerable inerease in jurisdiction 
over $50, for instance, will mean a grow- 
ing inclination to litigate the claims in 
the traditional manner, with a loss of 
time and an increase in cost. Further 
experience is needed in respect to this 
important matter. Something will de- 
pend upon the attitude of the local bar 
and the power of the bar to control its 
membership. Of course if lawyers are 
rigidly excluded from such tribunals 
the amounts litigated should be kept 
down to a reasonable sum, possibly $100. 


7. Finally, the matter of excluding, 
or merely discouraging, the appearance 
of counsel, as a means for saving ex- 
pense, cannot be arbitrarily determined. 
While in some places the morale of the 
bar will readily prevent unwarranted 
intrusion, in other places rules or stat- 
utes may be needed. If the quality of 
the judges is what it should be there 
will be a public confidence which will 
help to solve this problem. And long 


experience should also avail to form a 
proper habit. 


Recommendations 


Your committee makes the following 
recommendations: 


A. 


That the committee be continued and 
be known as the Committee on Small 
Claims and Conciliation Procedure. 


B. 


That the following resolution be 
adopted as an expression of the attitude 
of the Conference of Bar Association 
Delegates at this time in respect to effi- 
cient adjudication of small claims: 


Whereas, it is of the greatest impor- 
tance that our judicial system possess 
means for adjudicating even the small- 
est claims in an economical and expedi- 
tious manner; and 


Whereas, it has been demonstrated 
over a period of years in certain locali- 
ties that this can be accomplished with 
a high degree of success; and 

Whereas, the extension of the prac- 
tice through the widespread adoption of 
the means best adapted to the local 
situation is a_ responsibility resting 
squarely on the local and state bar asso- 
ciations; therefore 

BE IT RESOLVED, That this Con- 
ference urge upon its delegates and con- 
stituent associations that the matters set 
forth in the report of the Committee on 
Small Claims and Conciliation Proce- 
dure, 1924, be submitted to committees 
for the purpose of drafting bills adapted 
to meet the local needs and of securing 
their adoption wherever legislation is 
required; and, further, that the state 
and loeal associations communicate as to 


‘their doings in this matter with the 


above named committee. 








Taking Judges Out of Politics 





Solution of Problem Lies in Permitting Bar to Nominate Candidates 
for Bench, President of Ohio State Bar Association Declares.* 





Conformable to the requirements of 
the organic law of this association, it is 
my duty, as well as privilege and pleas- 
ure, to address you briefly this morning. 
Although there are many current topics 
in which the members of the bar have 
a natural interest, none, I believe, ex- 
ceeds in importance that of the methods 
properly to be invoked in choosing our 
judges. This is the theme of these re- 
marks. 


I am, of course, mindful of the great 
significance of our movement for the 
statutory organization of the bar, which, 
it is to be hoped, will be accomplished 
during the pending session of the Gen- 
eral Assembly. 


My belief is that the correct practice 
is the appointment of all our judges to 
hold office during life or good behavior. 
This method prevails in practically all 
the countries of western civilization, 
and in the United States and a few of 
the states. The chief protection of the 
few as against the many, of the weak as 
against the strong, the main assurance 
of the perpetuity of our republican in- 
stitutions lies in a strong, capable and 
independent judiciary. And I believe 
appointment for life or good behavior is 
the way best calculated to secure such 
judges. Indeed, that was the manner of 
their selection throughout this country 
and in this state until about the middle 
of the last century. 


However, with the adoption of Ohio’s 
1851 constitution came the election of 
judges for comparatively brief terms. 
From that time until 1911 all our judges 
were nominated by party caucuses, con- 
ventions or primaries, and elected on 
party tickets. In those days almost in- 
variably lawyers selected the judges 





*Address of President George B. Harris at 
meeting of Ohio State Bar Association held 
January 26, 1923. 


even though the political parties elected 
them. 

The so-called Non-Partisan Judiciary 
Bill, which was passed in 1911 (102 O. 
L. 5, G. C. § 5054-1 to -5 ine.) was urged 
to adoption by those who claimed they 
desired to ‘‘take the judges out of poli- 
ties.’ If the judges were theretofore 
‘in polities’’ (a condition which, in my 
opinion, did not exist, except in a very 
remote way because of partisan nomina- 
tion and election), how much better has 
been their state since? The law above 
referred to requires the names of can- 
didates for judicial offices, ‘‘whose nom- 
inations have been duly made,’’ to be 
placed on a separate ballot without 
party designation and on which their 
names rotate. 

For many years theretofore the Ohio 
statutes had provided for judicial (as 
well as other) nominations by petition. 
Very rarely, however, had this privilege 
been exercised, so that no Supreme 
Court judge, or any other, so far as I 
know, had ever been elected as an inde- 
pendent prior to 1911. In the year of 
political turbulence (1912), however, a 
Supreme Court judge, nominated by 
petition as an independent, although 
actively supporting the newly founded 
Progressive party and its nominees for 
other offices, was elected. In 1918, as a 
candidate of the Republican party, 
whose nomination he sought in the pri- 
mary of August of that year, he was re- 
elected. Lest I may be misunderstood, 
permit me to say that I consider his 
judicial services of high order and a 
distinct contribution to the welfare of 
the state and its people. 

Judge’s Oath of Party Allegiance 

In 1912, the Ohio constitution was 
amended so as to include compulsory 
direct primary nomination of all elective 
officers, except those nominated by peti- 


258 


AMERICAN .JUDICATURE SOCIETY 


tion. This abolished the partisan judi- 
cial convention, which had prevailed 
almost exclusively for sixty years. And 
in 1913 and 1915, the General Assembly 
passed laws requiring every candidate 
for partisan nomination to judicial office 
(as well as to other offices) to ‘‘sign a 
pledge that, if elected, he will support 
the principles of his party,’’ to quote 
from a speech of one of the ablest men 
who has sat on the Supreme Court of 
Ohio in the last half century, the much 
lamented and greatly revered Judge 
John A. Schauck. (13 O. L. R. 353.) 
Never before had a candidate for any 
judgeship in Ohio been required to take 
a solemn oath and obligation that if 
elected he would be a good Republican 
or a good Democratic judge. And yet, 
now before his name may be placed on 
the primary ballot, the candidate must 
on his oath aver ‘‘I am a member of the 
Democratic (or Republican) party and 
intend to vote for a majority of the 
candidates of such party at the coming 
election,’’ as well as ‘‘I will support and 
abide by the principles enumerated by 
the Republican (or Democratic) party 


in its national platform and in its plat- - 


form in this state adopted during the 
present year.’’ Also he must furnish 
five vouchers for his partisan integrity 
as well as qualification to perform the 
duties of the office sought, and pay 
$25.00 as an entrance fee. 

In 1914, 1916, 1918, 1920 and 1922 
elections have been held under such a 
law. Furthermore, in no year has the 
state platform been promulgated before 
the last date for filing declarations of 
candidacy, and in presidential years 
rarely has either party’s national plat- 
form been adopted prior thereto. So 
that the judicial candidate has to ‘‘go 
it blind.’’ Talk about taking judges 
out of polities, even partisan politics! 

So far as I know, no judge of our Su- 
preme Court has ever kept his primary 
oath of party allegiance. But only last 
year did we find one judge accused 
throughout the state of having done so. 
In 1920 the Republican party became 
pledged to the principle of adminis- 
trative reorganization of the state’s gov- 
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ernment. In 1921, the Republican Gen- 
eral Assembly passed the so-called Ad- 
ministrative Code and attached thereto 
an emergency clause. The legality of 
this emergency was attacked in the Su- 
preme Court. Four of the judges said 
it was valid. Three said no. The four 
in the majority were promptly accused 
of playing Republican polities and that 
issue was raised against the one of them 
who sought re-election in 1922. Every 
member of the court then serving had 
signed the aforesaid preprimary oath 
and obligation to be a good partisan 
judge. And, indeed, the solitary mem- 
ber of the Democratic party then on 
that bench, having joined with the 
minority in rejecting the emergency, 
was at once hailed as a great herald of 
the Democracy, and later selected by 
certain of the leaders of that party as a 
candidate for its gubernatorial nomina- 
tion, largely on the strength of his vote 
and opinion in that case. His fellow 
partisans did not, however, fully appre- 
ciate the merit of the claims put forth 
on his behalf and he was not nominated. 
And so the bench lost a lustrous orna- 
ment and the people a high minded and 
capable public servant. 
System Called Foolish 

Need more be said to convince any 
candid mind that something should be 
done? If so, let us be reminded of some 
of the outstanding, but inevitable, ex- 
periences of the past decade in primary 
and general election campaigns. An 
able lawyer, or judge, aspires to become 
a member of the Supreme Court, or 
Court of Appeals, or, in the larger 
counties, of the Common Pleas Court. 
He, or his friends for him, hurry about 
the state or district seeking out the 
party leaders in the various localities 
and soliciting their support in the pri- 
mary. Posters exhibiting the photo- 
graphie likeness of the candidates are 
printed and distributed. Pamphlets set- 
ting forth his record, his merits, and 
often his promises for the future are 
sent broadeast. Newspaper advertise- 
ments are purchased. Trains and auto- 


‘mobiles are used to transport the ecandi- 


date and his agents and friends about 
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all over the state. Picnics and political 
gatherings are attended and the candi- 
date meets and shakes hands with ‘‘the 
boys’’ and expresses gratification at 
hearing they are ‘‘for him.’’ Finally 
comes the primary. The poor candidate, 
almost exhausted in body and mind, and 
sometimes in purse, awaits the result 
with anxious hope. He is nominated. 
At once begins a recurrent round of 
Similar activities, except for the fact 
that now he has a party associate or 
associates and a party headquarter’s 
staff ready to aid him. In three months 
comes the election. He is now quite 
worn out. He wins and in two months 
ascends the bench. This is Ohio’s way 
of taking the judiciary out of polities. 
How foolish! 

All will, I believe, agree that I have 
not exaggerated. Indeed, many who 
live in the large cities will know that, 
so far at least as local contests are con- 
cerned, I have understated the facts. 
We have taken the judges out of polities 
by putting them into politics more 
deeply than ever; we have deprived 
them of the open benefits of party nomi- 
nations, but forced them to take a sol- 
emn party vow. Nowadays, to a great 
degree, the judges select themselves and 
nobody knows how they are elected. 
Chance contributes about as much as 
any other element. A widely and fa- 
vorably known patronymic—sometimes 
famous through the life and activities of 
another, a great reputation based upon 
some prior activities far removed from 
successful law practice or honest service 
on the bench; flamboyant promises to 
conduct court in a certain way, perhaps 
especially desired by a great newspaper 
these are but a few of the items which 
may make a man a judge. 

For ten years the bar and the public 
have been witnessing the effects of this 
travesty. Is it not now time for the 
profession to act? Surely so grievous a 
wrong can be remedied. Plainly it is 
our duty to lead. Are we willing to do 
so? 


To those desiring to pursue this gen- 
eral subject further, I commend a read- 
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ing of Dean J. P. Hall’s address before 
the first mid-winter meeting of this 
association held at Cincinnati, in De- 
cember, 1915, entitled ‘‘The Selection, 
Tenure and Retirement of Judges.’’ 
[14 O. L. R. page 47, Am. Jud. Soe. 
Bul. X.] 


A Plan of Relief 


Let us assume that the system of elect- 
ing judges is so firmly fixed in the pub- 
lic policy of the state that an appointive 
judiciary, however much to be desired, 
is impossible. Let us assume that the 
comparatively short tenure of a six-year 
term for all our trial judges is irre- 
voeable in our constitution. Let us 
assume that those who insist on a party 
nomination for judicial office must enter 
a primary. Let us assume that the 
settled opinion of the people of the state 
favors a non-partisan judiciary. Is 
there nothing we can do to help take 
and keep the judiciary out of polities? 
I believe there is. 

In the first place, under our constitu- 
tion the General Assembly has the 
power to lengthen the terms of Supreme 
Court judges and judges of the Court 
of Appeals. I quote from Article 4, 
Section 2, of the constitution, ‘‘The 
judges of the supreme court shall be 
elected by the electors of the state at 
large for such term, not less than six 
years, as may be prescribed by law,’’ 
and from Article 4, Section 6, I quote, 
‘*Until otherwise provided by law the 
term of office of such judges (of the 
Court of Appeals) shall be six years.’’ 
I believe that a valid law can and should 
be passed to the effect that when a judge 
of the Supreme Court or Court of Ap- 
peals has served an elective term of six 
years, he shall, if re-elected, serve twelve 
years. The courts of highest standing, 
those whose opinions are most frequently 
cited as authority, outside their own 
jurisdictions, are those of states where 
either the judges are appointed for life, 
as the United States courts, or the Mas- 
sachusetts Supreme Judicial Court, or 
those whose judges are elected for a 
long term, as the New York Court of 
Appeals, elected for fourteen-year terms, 
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or the Pennsylvania Supreme Court, 
elected for twenty-one years. On the 
back cover of the ‘‘Docket’’ for Decem- 
ber, 1921, the West Publishing Company 
printed the following: 

‘*A careful investigation discloses 
the fact that the decisions of the 
Supreme Court of Massachusetts 
are cited more frequently than 
those of any state court.’’ 


The same company, at pages 2523 and 
2524 of the Docket for September-Octo- 
ber, 1922, publishes statistics covering 
the period from January, 1919, to Oc- 
tober, 1921, showing that the Ohio Su- 
preme Court ranks twenty-third in the 
Union in the number of its opinions 
cited by other American courts. Of all 
the large states, commercial, agricul- 
tural or industrial, we stand last, trail- 
ing after Massachusetts, New York, 
Illinois, California, Missouri, Pennsyl- 
vania, Michigan, Indiana, Iowa, New 
Jersey, Wisconsin, Minnesota, Ken- 
tucky, Texas, Kansas, Alabama, Georgia, 
Washington, Nebraska, North Carolina, 
Virginia, and Connecticut. 

In a compilation by the same author- 
ity in the year 1910, Ohio stood eleventh 
in states most frequently cited. In 
1916, Ohio citations had dropped to 
twenty-first place among states of the 
Union. Massachusetts, New York, Illi- 
nois, the three leaders, scarcely use our 
courts’ decisions at all, although they 
frequently cite the courts of one an- 
other and Connecticut, Michigan, New 
Jersey, Pennsylvania, Wisconsin, Iowa, 
California and Indiana. 


Appointive Judiciary Progressive 


In the Massachusetts Law Quarterly 
of February, 1922, appears an article 
originally published in the Boston 
Transcript of February 17, 1922. It 
was written by Richard 8S. Childs, a 
keen student in public affairs, Secretary 
of the Short Ballot Association. He is 
a layman. From it I quote: ‘‘This, 
however (referring to the well-known 
high caliber of the Massachusetts Su- 
preme Judicial Bench), would not be 
the end of the case if there was any 
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proof that the appointive judiciary was 
less in sympathy with popular opinion 
and the prevailing morality than elee- 
tive courts; but the facts are that ap- 
pointive judiciaries are more progress- 
we and less bound to dead precedent 
than the comparatively mediocre elec- 
tive judiciaries.’’ Now this writer was 
referring to judges (state and federal) 
appointed for life or good behavior. It 
nevertheless is an argument for length- 
ening the term of our own higher ju- 
diciary and removing them so far as 
possible under our present constitution 
from political obligations or entangle- 
ments. Now we, perhaps, cannot have 
a judiciary elected for life, but we can 
provide a tenure so attractive to a judge 
who has satisfactorily served one trial 
term as practically to remove him from 
all political limitations. 


Let the Bar Nominate 


However, the great opportunity lies 
in the field of nominations. Most people 
overlook the importance of the original 
selection of candidates. There is noth- 
ing sacred about party nominations or 
any other form of nominations. Party 
nominations arose in spite of and not 
because of our laws. They persist for 
the executive and legislative offices be- 
eause they offer the best means hitherto 
devised to present a limited number of 
candidates to the electors at the general 
election. Parties are great voluntary 
organizations just as lodges, churches, 
clubs or unions. Inherently, they have 
no greater right to nominate candidates 
to office than have any of the institu- 
tions above mentioned, but they have 
pre-empted the field which has been 
neglected by all others. I cannot con- 
ceive a good reason why nominations for 
the office of judge might not properly 
be made by the lawyers. They are the 
people, who, above all others, have the 
opportunity to know the qualifications 
of men for that office, which does re- 
quire peculiar qualifications of both in- 
tellect and temperament. I suggest, 
therefore, that we procure the repeal of 
Section 4969 of the General Code in so 
far as it requires and permits judicial 
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nominations at party primaries, and 
bring about the amendment of General 
Code Section 4999, et seq., so as to per- 
mit the State and District Bar Associa- 
tion and also local ones, if desired, to 
nominate one candidate for each ju- 
dicial office. 


No further evidence of the need of 
some recognized sponsorship of ecandi- 
dacies need be offered, I think, than that 
of the 1914 election for chief justice 
when, in Cuyahoga County, a layman 
named Madden received more votes 
than either Justice Nichols or his very 
worthy opponent Judge Taggart. 


In April, 1915, the American Judi- 
cature Society issued its Bulletin IV-A, 
covering the question of the election and 
retirement of judges. It mentions 
(pages 25 to 27) several different ways 
to nominate judges. | 

(I) Nomination by partisan conven- 
tions and election by means of partisan 
ballots ; , 

(II) Nomination by compulsory par- 
tisan primaries and election by partisan 
ballots ; 

(IIL) Free non-partisan nominations 
by petition with a single non-partisan 
election and plurality choice; 

(IV) The non-partisan primary to 
choose double the number of candidates 
needed to fill the offices and the non- 
partisan election to decide the winners; 

(V) A single non-partisan election 
with preferential voting; 

(VI) 

(VIT) 


Nomination by the governor; 
Bar Association nominations. 
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While much may be said in favor of 
each of these proposals, the one which 
to me offers greatest hope is that rela- 
tive to Bar Association nominations. In 
addition to nominations by petition, it 
might be provided by law that each 
association, by a plurality vote of its 
members participating in a plebescite, 
held under proper safeguards, could 
nominate a candidate for each judicial 
office to be filled at the general election. 
A specimen of such possible legislation 
is found at page 27 of the aforesaid bul- 
letin of the American Judicature Soci- 
ety. Section 5054-2 should be amended 
so as to permit the designation ‘‘nomi- 
nated by the State (or District or Local) 
Bar Association’’ to be placed after or 
under the names of those so nominated. 


The bar could and should then take 
up and earry to a conclusion the task of 
seeing to it that their nominees are 
elected and that they personally refrain 
from making any campaign in their own 
behalf. Similar results, though prob- 
ably attended with greater difficulties, 
could, doubtless, be obtained by the Bar 
Association’s making nominations by 
petition under existing law, after a 
plebescite of its members had deter- 
mined who were to be so nominated. 


Other plans may be suggested. Let 
us consider them all and then act; act 
as a body of intelligent, high minded, 
especially prepared citizens should act 
in relation to a matter of such great 
public concern. To me the duty seems 
plain. I sincerely hope we will not 
neglect it. 





In making the processes of justice speedy, sensible and 
direct, in minimizing the opportunities for abusing the privi- 
leges of the court by technicalities and delays, we are buttres- 
sing the foundations of the Republic. 


—CHARLES Evans HuGHEs. 


Principles of Court Reform Are Based Upon 
Notorious Facts 





Abundant American Experience in Last Two Decades Supports 
Belief in Simple Business Management as the First 
Step Toward Better Justice 





The reform of institutions is usually 
a matter of adapting them to changed 
conditions. This is very largely true of 
the reform of court organization and 
judicial procedure. Our judicial insti- 
tutions were created under conditions 
which now seem primitive. After sev- 
eral generations they became more or 
less unsuited to new conditions and re- 
quirements, to say nothing of higher 
ideals of service. Where great popula- 
tion centers had arisen the courts and 
procedure became in some instances de- 
plorably unfit. During most of this 
period of development efforts to adapt 
the system to the work consisted of the 
merest patchwork. 

Today nobody need despair, however, 
for lack of authoritative experience in 
practically all phases of judicial organi- 
zation and administration. Plans are 
now based upon very substantial ex- 
perience. Two principal factors appear 
pre-eminent in any broad plan for re- 
form, and these are: 

1. Restoring to the judiciary the 
power to initiate changes in procedural 
rules, so it may evolve a system of 
pleading and practice adapted to grow- 
ing needs. It is proper to leave to the 
legislature the power to act when the 
judiciary appear to fail. This balance 
of power has permitted, in every other 
English-speaking land, of the develop- 
ment of a simple, rational, business-like 
body of procedural rules. 

2. Creating a body of judges repre- 
sentative of the various tribunals with 
power to unify and systematize the ad- 
ministrative side of judicial work. This 
is done by establishing a judicial coun- 
cil. The unifying of the various courts 
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under the direction of a council of 
judges has gone hand in hand in all 
other English-speaking countries, from 
Newfoundland to Singapore, and from 
South Africa to British Columbia, in 
creating simple procedural rules and 
securing their uniform and _ sensible 
construction and enforcement. 


The question naturally arises whether 
we have any instances at home of the 
operation of these principles.“ Must we 
go abroad in order to find proof of their 
validity ? 

Tested in Chicago 


The fact is that we have abundant 
proof at home. Following the adoption 
of an amendment to the Illinois consti- 
tution to permit of revising the charter 
of the city of Chicago, there was created 
the Municipal Court of Chicago, in 
which these principles of central direc- 
tion and rule-making powers were put 
to a test. Subject to the provisions of 
the act itself, the court was permitted 
through a majority vote of judges to 
regulate procedure. The result of this 
was the adoption of a simple system of 
pleading to which a great deal of the 
court’s remarkable success must be 
attributed. 


As for the centralized direction which 
is sought through a judicial council in 
the larger state system, the Chicago Mu- 
nicipal Court act provided an elected 
chief justice with power to assign 
judges and to classify the widely vari- 
ous classes of causes upon such calen- 
dars as he should choose. That pro- 
vided unified control. Subsequently the 
act was amended to require the record- 
ing of statistics and their publication 
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but not until after the practice had 
been voluntarily adopted. 

This court was given unlimited juris- 
diction in contract cases, making it the 
greatest commercial court in the world. 
On the side of criminal law it was given 
the power to dispose of only misde- 
meanor cases. In felony cases it can 
conduct the preliminary examination 
and bind over to the grand jury, which 
in turn ean indict the accused for trial 
in a separate constitutional court known 
as the Criminal Court of Cook County. 
When one reads of the bad erime condi- 
tions existing in Chicago he should re- 
member that the Municipal Court has 
not been permitted to deal with any but 
the smaller offenses. He should know 
also that in that field the Municipal 
Court has never flagged and has never 
been subjected to serious criticism. 
After seventeen years, and at the close 
of a year when misdemeanor and quasi- 
criminal causes exceeded 219,000 in 
number, the Municipal Court of Chi- 
cago is right up to the minute on its 
criminal dockets. 


Creating Special Branches 


The powers conferred upon the chief 
justice enabled him to create special 
branches and assign to them judges spe- 
cially qualified. In this way, by a mere 
executive orders, and without agitation 
or recourse to the legislature, the first 
Domestic Relations Court came into be- 
ing. In 1923 this court disbursed $200,- 
000 to wives and dependent children 
paid in by men who shirked domestic 
obligations. In similar fashion the first 
Automobile Court, the first Morals 
Court, the first Boys’ Court were estab- 
lished, specialization being extended to 
all of these fields. Better administra- 
tion has proved that not many new laws 
are needed. Not in profuse legislation, 
but in administration, lies the clue to 
progress. Other special branches mon- 
opolize such fields as attachment, re- 
plevin and garnishment, landlord and 
tenant cases, pleadings and motions to 
pleadings, small causes and so forth. 


In a surprisingly short time this court 
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made such a record of progress and 
economy, in a very difficult situation, as 
to command national attention. Simi- 
lar courts were created in New York, 
Cleveland, Pittsburgh, Milwaukee, Phil- 
adelphia, Atlanta and other cities. In 
no instance has any such court had as 
broad jurisdiction as that exercised by 
the Chicago court, but every one has 
had a single administrative chief judge 
with power to assign judges. And in 
no instance has there been anything but 
suecess to mark the departure from the 
chaotic conditions precedent in those 
cities. 
“Organized”’ Courts Succeed 


The success of these ‘‘organized’’ 
courts constitute the only bright spot 
in judicial reform in half a century and 
more of legislative experiment with pro- 
cedural rules. In most instances they 
were founded upon constitutional re- 
form, not because there is anything in 
business-like organization, in adminis- 
trative direction or in rule-making 
which is hostile to any constitutional 
doctrine, but because the constitutions, 
framed a generation: or more earlier, 
contained mere surplusage which pre- 
vented adapting court organization to 
the needs of large cities. 


From the experience gained in ,these 
business-like courts it became obvious 
that the same administrative principles 
would have to be extended to the entire 
state judicial system. In no other way 
could the judiciary be given the power 
to meet current administrative needs 
and be held responsible to professional 
and public opinion. 


It became clear also that to have an 
efficient, organized and directed court 
in a metropolis, working more or less in 
competition with the old style of go-as- 
you-please courts was irrational. That, 
in fact, there is no good reason for hav- 
ing more than one court in any city, 
however large. In 1915 the National 
Municipal League adopted the principle 
of one court for a large city, and only 
one. With simple organization it is 
possible to direct the activities of any 
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number of judges, working in fune- 
tional divisions and special branches so 
that the full judicial force will be at all 
times available and so that the strength 
of the court to face hostile private and 
political influences may be the strength 
of all its judges. This cannot be accom- 
plished by any division into separate 
and distinct courts. The large city 
needs many kinds of tribunals, but they 
should all be in one court. The provi- 
sions for publishing reports makes this 
eourt responsible to public opinion as 
well as to professional opinion, always 
a valuable guide. 


First Real Criminal Court 


The next proof of the principles of 
unification and administrative direction 
came in the creation of the new crim- 
inal court in Detroit. The court in 
which felony cases were tried was en- 
larged and given exclusive criminal jus- 
isdiction in eases of every kind, and the 
inferior criminal courts were abolished. 

For the first time in the history of 
the country an American city had a real 
criminal court. The crime conditions 
which led to this innovation were shock- 
ing. The story of the victory won by 
the unified court is one which both in- 
spires and astonishes. Detroit, rapidly 
becoming the worst city in the country, 
was, in a short time, made one of the 
best and safest. 

Although in a dozen or more large 
cities the Chicago Municipal Court was 
copied in essential respects, and with 
success, in no instance did the new court 
possess complete civil trial jurisdiction. 
The new ‘‘organized’’ courts, until re- 
cently, were all performing the less dig- 
nified and less agreeable work of in- 
ferior jurisdiction. But they have been 
getting the work done and the compari- 
son between their success and the in- 
ability of the courts of general trial jur- 
isdiction in the same cities to make a 
good showing has been conspicuous. In- 
evitably the principles necessary to suc- 
cessful judicial administration are cer- 
tain to spread. 


The first instance of the adoption of 
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the right principles in a court of gen- 
eral trial jurisdiction in a large city 
came last September in the Common 
Pleas Court of Cleveland. A full and 
authoritative account of the success of 
this court under the chief justice plan 
appears in this number. The new law is 
a simple one. It provides that one judge 
shall ‘‘have the general superintendence 
of the business of the court and shall 
classify and distribute it among the 
judges.’’ Once a year he shall make a 
report in detail. Every month the 
judges shall meet to consider rules con- 
cerning the operation of the court, and 
each judge shall make a monthly report 
to the chief. 

The orderly direction of this bench 
of eighteen judges immediately worked 
wonders, nearly doubling the output of 
the court. Judges, lawyers and liti- 
gants all like the new arrangement. A 
more complete account of the Cleveland 
Common Pleas Court will be found else- 
where in this number. 

U. S. Courts Have Judicial Council 

When, in 1922, Congress was con- 
fronted with the necessity for doing 
something to save the United States 
courts from ruin, politicians sought to 
have additional judgeships created for 
every district. Having no statistics on 
hand to show the volume of cases filed 
and disposed of in the various U. S. 
District Courts, Congress could not act 
without the danger of making a bad sit- 
uation worse. In this plight the coun- 
sel of Chief Justice Taft prevailed. The 
law which established twenty-two new 
judgeships provided also for a judicial 
council comprising the senior Cireuit 
Court judges and headed by the Chief 
Justice of the United States. This 
Council meets annually in September, 
armed with complete data, so that trial 
judges may be assigned to the districts 
where they are most needed. In this 
way, and this way only, can the judicial 
power be utilized one hundred per cent. 
Chief Justice Taft, who as judge and 
as president never lost an opportunity 
to eriticize the failures of our courts, 
and to offer constructive proposals, does 








266 


JOURNAL 


not consider it beneath his dignity, as 
Chief Justice of the United States, to 
study production sheets from the dis- 
tricts and so administer the entire sys- 
tem as to get a maximum of results. 


Judicial Councils in Ohio and Oregon 

During the year 1923 two states ar- 
ranged to institute business-manage- 
ment systems for their courts without 
amending their constitutions. These 
states were Ohio and Oregon. In each 
instance laws were enacted which ere- 
ated judicial councils with power to re- 
quire reports from all judges and clerks, 
so that full data of operation would be- 
come available. Beyond that the coun- 
cils have only advisory power. But it 
is probable that a great deal will be ac- 
complished in this way and the way will 
be paved to amendments and acts which 
will confer upon the judicial councils 
full administrative powers and the rule- 
making power, as well, as is done by 
the revised judiciary article soon to be 
voted upon in Missouri. 

The foregoing is a sketchy history of 
the progress made in judicial reform in 
the past seventeen years. Wherever 
ordinary business principles have been 
applied to our old court system the re- 
sults have been amazingly good in com- 
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parison with the hit-or-miss methods 
which they succeeded. Progress would 
be much more rapid but for the fact 
that in most states constitutional amend- 
ments are needed to make a thorough 
job. 

The first step in judicial reform is to 
treat the business of the courts in the 
same manner that other business is 
treated. Provide centralized control; 
institute a system of records; give the 
judges a chance to confer together on 
their work and to devise ways for solv- 
ing common administrative problems. 

This has never failed to work won- 
ders. Its tests thus far have been 
mostly where failure was formerly con- 
spicuous. 

Until the courts achieve administra- 
tive direction it will be impossible to 
know whether we have, or have not, a 
sufficient force of judges; it will be im- 
possible to know where the system is 
the most wasteful it will be impos- 
sible to test many rules to ascertain 
whether they are working well, or work- 
ing badly. Without order and system 
in the courts the judges are working in 
the dark. Wherever ordinary business 
management is applied the results have 
been greatly improved. 





A Report on the Judiciary of Kentucky 


The legislature of the Commonwealth of Kentucky ere- 
ated an Efficiency Commission which made a critical survey 
of departments under eight heads and reported on Jan. 1, 
1924. Part number seven. of the report is devoted to the 
Judiciary. Bound separately it consists of a pamphlet of 


113 pages. 


Its principal chapters describe the Court of 


Appeals, the Cireuit Court, inferior courts, the bar, prosecu- 
tion, procedure and contain proposals calculated to improve 
present conditions and to bring about a practical unification 


of judicial functions. 


This report.is the most recent, and 


in respect to territory covered, the most extensive publica- 
tion in this field. The secretary of the American Judicature 
Society has a limited number of jcopies of this pamphlet 
which will be sent postpaid gratis to applicants. It is most 
appropriate for law schools and bar associations that main- 
tain libraries. 





As the People See Courts of Justice 





Address of James F. Ailshie, President of the Idaho State Bar Associa- 
tion, at Meeting Held January 3, 1923 





The subject of my address may seem 
somewhat theoretical and speculative, 
and I admit in the outset that it cannot 
be dealt with by positive data, or any- 
thing like reliable statisties. Notwith- 
standing this difficulty, I think there are 
certain outstanding facts that may not 
be reasonably disputed from which we 
may arrive at the mental, and perhaps 
moral attitude of a great body of the 
people toward our courts generally and 
those officers of the court who partici- 
pate and assist in the trial and disposal 
of cases coming before the courts. In 
thus speaking of courts I mean some- 
thing more than the judge who presides, 
—I rather prefer to include in that term 
the members of the Bar who present, 
prosecute and defend issues presented 
and submitted in the courts for orders, 
verdicts and judgments. Certainly they 
all contribute to the final result and all 
are alike responsible for the accomplish- 
ment or miscarriage of justice in any 
given case. The presiding judge can, 
if a strong and courageous man, in a 
large degree so control and influence the 
proceeding as to render the accomplish- 
ment of substantial justice reasonably 
certain in most eases, but it is too often 
that we find trial judges who will do but 
little more than referee or umpire the 
proceedings in a jury case. 

The creation of courts marks the first 
distinguishing boundary line between 
uncivilized and a civilized society. They 
afford a peaceful and, so far as human 
agency is capable, a just method of set- 
ting and adjusting differences and griev- 
ances which the caveman and tribesman 
settled with a club, and which is today, 
in some quarters, being discounted by 
the more euphoneous term of direct 
action. Courts of some kind or other, 
accomplishing various degrees of suc- 
cess in the settlement and disposal of 
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disputes and controversies, have marked 
the highway of civilization ever since 
that highway began in the building. 
Moses, the great Hebrew Law Giver, 
undertook its administration himself for 
all his people, and the credit is due to 
his successors in the leadership of the 
Hebrew people for establishing the most 
complete and efficient system of trial 
and appellate judicial procedure that 
had ever been known among men any- 
where prior to that time. 
Notwithstanding all previous efforts 
with various degrees of success in estab- 
lishing courts of justice, it fell to the lot 
of the framers and expounders of the 
Constitution of the United States to pro- 
vide for a Judicial Systeni, as an abso- 
lutely separate and independent branch 
of government, for the peaceful and or- 
derly settlement of all disputes and con- 
troversies and the due execution of the 
laws. By this system the courts directly 
represent civil society and are answer- 
able to the people for their conduct and 
are not accountable to the executive 
branch of the government for either 
their existence or power. Under our 
system, therefore, the office of attorney 
is under the jurisdiction and control of 
the courts and his duties arise as a 
necessary part of the system in order 
that issues may be properly presented to 
the court. Legislatures may properly 
prescribe his qualifications and duties in 
order to: deal with the citizen in advis- 
ing him or in handling his business out 
of court, but legislatures should never 
attempt and never be allowed to say 
who shall or who shall not present cases 
and advocate causes in the courts. That 
is peculiarly a function of the court and 
should always be under the control and 
supervision of the court. The judge 
who presides is drawn from time to time 
from the ranks of the profession. He is 
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usually a fair average representative of 
the profession,—not much better, sel- 
dom any worse than the average mem- 
bers of the Bar from which he is 
selected. The people whom he is to 
serve already have formed an opinion 
of him and just as that opinion is so 
will be their faith and confidence in the 
administration of justice in the court 
over which he presides. 

Now there are some things so well 
known and recognized with reference to 
the attitude of the public toward the 
courts that we may safely state them as 
existing facts. Let us state them in this 
manner : 

1. The people at large believe that a 
lawsuit is a game of wits and that the 
one whose attorney is most skilled and 
adept at the game wins. 

2. <A large percentage of the people 
shrink from going into the witness stand 
to tell facts they actually know about a 
ease for fear of being browbeaten, hu- 
miliated and abused by the attorneys 
and many well-meaning law-abiding 
citizens allow this fear to drive them to 
the point of actually denying, out of 
court, any knowledge of facts with 
which they are perfectly familiar. 


3. Business men as a rule resort to 
various kinds of devices to avoid jury 
duty, claiming that their business is too 
important and time too valuable to 
listen to the ‘‘wrangling of attorneys”’ 
over a lawsuit. They seldom state it 
this way to the judge, but that is what 
they say outside. 


4. When a case is decided contrary 
to prevailing public sentiment it is 
charged to legal technicalities and the 
tricks of the game. 


Bar Discipline Lacking 

Now the reasons for this attitude of 
the people toward the general admin- 
istration of justice is not easy of 
analysis and yet some fairly definite 
conclusions may be drawn. Of course, 
we must always make certain allowances 
in matters of this kind for the uni- 
versally prevailing human tendency to 
find fault with what the other fellow 
does and the way he does it. That char- 
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acteristic inheres in human nature and 
varies only with education and training. 
But aside from these objections and 
searching for remedial causes we are 
not left without light. The causes for 
serious criticism to which lawyers and 
courts are subjected are capable of be- 
ing corrected. In the first place, the 
Bar is usually without organization, or 
if organized, it is so loosely done as to 
be wholly ineffective, and lawyers as a 
class exercise less discipline over the 
members of their profession than is ex- 
ercised by any other profession or even 
by any of the trades or vocations over 
their members. Organization and disci- 
pline is a erying need in the legal pro- 
fession and it ought to be made certain 
and effective. When that is done the 
lawyer who goes into court with a weak 
or unjust case and undertakes to win it 
by browbeating and intimidating wit- 
nesses and trying the attorney on the 
other side for some imaginary or real 
misconduct instead of trying the issues 
of the case on trial, will be made an 
example of and the public will learn 
that one of their chief dreads of and 
objections to courts has been removed. 
And just here let me pause to say that 
trial courts too often tolerate such con- 
duct without a word of reprimand. 
Why should the life of a witness and 
his family be raked and. dragged and 
ridiculed and his character be assaulted 
simply because he happens to know some 
fact bearing upon the case on trial? 
Why should questions be so framed and 
propounded to him as to earry the in- 
sinuation to the jury and spectators that 
he is a perjurer, a deadbeat, a thief or 
some other type of bad citizen? And 
yet this very thing is done deliberately 
and in cold blood in our trial courts 
somewhere almost every day of the year. 
The lawyer who is allowed to do these 
things and ‘‘gets away with it’’ is often 
hailed as a successful trial lawyer, and 
this is the identical fellow who is caus- 
ing both the profession and the courts a 
large part of the criticism to which they 
are justly entitled. These are the at- 
torneys who as a rule are not members 
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of a Bar association, and are the fellows 
who would not see any advantages in 
organization. 

In this connection I would not over- 
look the ‘‘motion and affidavit’’ lawyer, 
—he is the man who tries his cases on 
motions which he always abundantly 
supports by ex parte affidavits. He 
draws the affidavit and all the witness 
has to do is merely to sign it. Then 
there is the fellow who lets it be known 
that he is on the most intimate terms 
and has a special pull with the judge; 
and then comes the man who tampers 
with witnesses, and the fellow who over- 
reaches and intimidates ignorant and 
helpless clients. 

I call attention to these concrete in- 
stances merely as illustrations of vari- 
ous causes which arise with the profes- 
sion and contribute to the formation of 
an erroneous attitude of the public to- 
ward our methods of administering 
justice and these, and other like con- 
tributing causes, can and should be re- 
moved by the Bar and the courts. 


Trial Court Is People’s Standard 

I have heretofore made reference to 
the judges who preside over the courts 
and I desire to now be more specific. 
The complaints and delinquencies to 
which I have referred occur in trial 
courts and on account of their very 
nature and the functions of the courts 
would not occur in an appellate court. 
It is in the trial court right at home, 
where jurors, witnesses and litigants all 
meet, that the standing and reputation 
of the Bar and the court are made and 
it is right in that court room that the 
respect of the community for law and 
orderly government is moulded either to 
the advantage or detriment of the com- 
munity. Tell me how the people be- 
have and respect the law in a country 
and I will tell you what kind of a trial 
court and Bar they have been having 
during the preceding years. Judges 
and attorneys, by their demeanor in the 
court room, can compel men to be seri- 
ous and thoughtful in court during the 
trial and consideration of cases. 


Lawyers and judges must not forget 


that they assume extraordinary obliga- 
tions to the community,—both officially 
and as private citizens, and they cannot 
fully discharge those duties by drifting 
with the community, but it is their duty 
to lead the community in all matters re- 
lating to the observance and execution 
of the laws of the land. A lawyer of 
fair ability and unscrupulous character 
who is tolerated, if not actually looked 
up to by the court and Bar as a shining 
light, will do more toward pulling down 
the standard of a community in law ob- 
servanee and enforcement than half a 
dozen clergymen can do every Sunday 
in repairing the wound to the body 
politic. 

While I would not favor changing 
our system of term elections for judges, 
it must be admitted that it suffers from 
some handicaps. For example, a trial 
judge is up for renomination and elec- 

.tion and a lawyer who poses as a polit- 
ical power goes into his chambers and 
tells the judge how he is going to pull 
him through in the approaching elec- 
tion, and he proceeds to delegate him- 
self as the campaign manager and 
spokesman for the judge, who in turn 
feels that he can’t openly repudiate 
him. The election passes off and the 
judge is re-elected after, perhaps a live 
contest, and a good sized scare. After 
the election this political buecaneer goes 
in and cocks his feet up and tells the 
judge how he did it, and still the judge 
don’t feel like he can tell his late cam- 
paign manager to take his feet off his 
desk. Thus he engineers a fictitious air 
and show of familiarity and influence 
with the judge. This same fellow man- 
ages in various and devious ways to 
make it known that, but for him, the 
judge would have been defeated and 
thus endeavors to give out the impres- 
sion that he has some special standing 
and influence with the judge. Some- 
times it happens that a judge is not firm 
and courageous enough to pursue a 
course with reference to such an at- 
torney that will discredit his preten- 
tions, and so such a lawyer will make 
money out of a dishonorable pretense at 
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the expense of the judge’s reputation 
and to the discredit of both the court 
and Bar. 


Fair Treatment for Witnesses 


The Bar and the courts can eliminate 
many of these causes which lead to pub- 
lie criticism of the courts by maintain- 
ing a rigid supervision over the prac- 
tice and conduct of the members of the 
Bar and prohibiting practices which 
hinder rather than aid the doing of jus- 
tice by juries and courts. It must not 
be overlooked that lawyers are con- 
fronted with extraordinary difficulties 
and great temptations and sometimes in 
the practice it happens that a man of 
ability and high character may find him- 
self at the very confines of propriety 
and needs the unbiased advice of the 
court or a member of the Bar as to his 
future course. If this be true with an 
experienced lawyer, how much greater 
the need with the less experienced. 

Now I submit that it is up to the 
lawyers themselves and the courts in 
which they appear, to meet this problem 
and remove the causes which afford just 
grounds of criticism and detract from 
the prestige and influence of the courts. 
The citizen who goes into court either 
as witness or juror is entitled to expect 


and receive at least as fair and courte- 
ous treatment as he would be accorded 
in the office or place of business of the 
merchant, manufacturer, banker or 
other business man. The laborer who 
has to sue a man for a couple hundred 
dollars wages has a right to go into 
court as a litigant and have the facts of 
the transaction disclosed without having 
to detail his life history and genealogy 
and bring witnesses to refute insinua- 
tions that he is a professional deadbeat 
and swindler and has been frequently 
arrested on suspicion. As things go too 
often the administration of justice is 
rendered ,most embarrassing and diffi- 
cult for the man who most needs its 
protection, and who can least afford to 
be deprived of its award. 

I am submitting herewith a resolution 
which I shall ask you to approve, re- 
questing the Supreme Court to adopt 
the Code of Ethics of the American Bar 
Association as a rule by which to be 
guided in dealing with attorneys and 
that all applicants for admission be re- 
quired to pass examination on that Code. 

I submit these observations to the pro- 
fession in great respect not as a lecture, 
but as a suggestion of well-founded 
criticism among the people we serve and 
of unmistakable duties we owe the public. 





Montana Raises Admission Requirements 


The article ‘‘Illinois Takes the Lead 
in Bar Admission Standard,’’ by Dean 
Wigmore, in volume 7, number 4, page 
130 and following, of the JouRNAL OF 
THE AMERICAN JUDICATURE SOCIETY 
leads me to believe that it might be 
worth while to call your attention to the 
present rules of the Montana Supreme 
Court in regard to admission to the Bar 
of Montana by examination. 

As the result of the recommendation 
of the American Bar Association, our 
Supreme Court in the early spring of 
1923 adopted rules which are a very 
decided step towards the requirements 


recommended by the American Bar As- 
sociation. The rules, which are found 
in volume 64, Montana Supreme Court 
Annex LXXV and LXXVI, provide in 
brief that in addition to two successive 
years (24 months) of diligent pursuit 
of the study of law the petitioner for 
admission to the Bar by examination 
must disclose in his petition that he has 
completed two years’ work in a uni- 
versity or college of recognized stand- 
ing, or the equivalent. These rules be- 
eame effective May 1, 1923. 
C. W. Leaphart, 
University of Montana. 
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cANNOUNCEMENT 








Summer Term Begins Monday, September 22, 1924. 
oOo 


Requirements for Admission 
and Graduation 


@ Admission: Students entering for the first time are 
required to submit proof of the satisfactory completion of 
three years of college study. 


G Graduation: Students entering the Law School with 
a bachelor’s degree representing a four-year course in an 
approved college may complete the course in three years. 
For all others, four academic years of nine months each 
of resident study is required. By study during the summer 
sessions the four-year course may be completed in three 
calendar years. 
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For Detailed Information Address the 
Secretary of the Law School 
Northwestern University Building 
Cor. Lake and Dearborn Sts. CHICAGO, ILL. 























very time a federal court of 
last resort interprets an act 

of Congress, something is added 
to the statute law of the country. 


For the courts have held that the 
judicial construction is as much 
a part of the statute as the law 
itself. 


U.S, Compiled Statutes Annotated 


Complete to January 1, 1923 


The Text includes all the laws of a permanent nature passed since 
the foundation of the government, and which are now in force, 
down to January |, 1923. ——The Annotations set forth what the 
courts have said the law means. These constructions of the courts 
occupy three times as many pages as the statutes themselves. 


18 Volumes Buckram Binding $130 Delivered 





WEST PUBLISHING COMPANY, St. Paul, Minn. 


I would like to have you send me sample pages of the U. S. Compiled Statutes 


Annotated showing the completeness of the annotations and the breadth of their scope. 


I would also like to know your liberal terms of payment on the set. 





























